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Preface

Ukraine follows a civil law system, under which the Constitution of Ukraine is the law, which provides the framework for Ukraine’s legislative system. The principal structure of legislation consists of laws adopted by Parliament (Verkhovna Rada) and international agreements of Ukraine duly ratified or acceded to by Verkhovna Rada. Laws are implemented through various normative acts, which are adopted by the relevant government bodies (i.e. the President, the Cabinet of Ministers, Ministries and State Committees).

Ukrainian legislation provides that (with some few exceptions). Foreign investors are authorized to carry out their investment activity in Ukraine on the same basis as domestic investors. This relates to types of investments, available investment vehicles, and investment targets.

The Law of Ukraine On Investment Activity, adopted on 18 September 1991, establishes the general principles of investment activity on the territory of Ukraine, irrespective of the nationality of the investor. 

Certain Peculiarities of making foreign investments in Ukraine are regulated by the Law of Ukraine On the Regime of Foreign Investment (the Foreign Investment Law), adopted on March 19, 1996. 

1.1. Setting up the business by the foreign investor in Ukraine.

To start with, the current issue of the present article, taking into account that the legal entity considered is a foreign investor I have to mention that the regime of activity of the companies with foreign investment capital and domestic companies nowadays doesn’t differ, since the major purpose of such equality - to level the playing field for all companies on the Ukrainian market, mainly without providing the incentives for a much-needed injection of foreign investment capital.

The legal analysis hereof offer the general options for the foreign non-productive investor, without the conditions precedent, such as the type of economic activity, the major goals of such activity, long duration of the investors’ business plans. Therefore the following analysis considers the general conditions for the business startup, its development, financial activity, taxation and major legislative pitfalls, the foreign investor may face while conducting the business activity in Ukraine.

1.1.1. Types of companies/business structure to commence the business, company management structure.

The basic forms of companies are established by the Ukrainian Civil Code (No. 435-IV, dated January 16, 2003, effective January 1, 2004, hereinafter – Civil Code) and Economic Code (No. 436-IV, dated January 16, 2003, effective January 1, 2004, hereinafter – Economic Code) and by the Law of Ukraine “On Economic Associations”, therefore the major analysis are made, basing and referring to the above-mentioned basic by-laws, regulating the process of foundation and organization of enterprises in Ukraine.

Civil Code and Economic Code in their most efficient combination provide various types of companies, which are also known as legal entities – organizations, which are established and registered pursuant to the procedure established by law. 

The following principal types of companies, certain types among which, present a special interest for us, can be founded in Ukraine:

1. Private enterprises;

2. Collective enterprises;

3. Communal enterprises;

4. State enterprises;

5. Other enterprises, which are provided by law. This “type” of companies, leaves plenty of space to add various types of companies in the future.

Civil and Economic Code, Law of Ukraine “On Economic Associations” govern the types of companies, known as economic associations or corporate enterprises, created as a rule, by two or more founders, pursuant to their mutual agreement, acting on the basis of union of property and/or entrepreneurial or labor activity of the founders (participants), and their mutual administration of affairs on the basis of corporate rights, including via the authorities, which are created thereby, and the participation of the founders (participants) in the division of profits and risks of the enterprise.

Among those companies are:

· Stock companies (Closed Joint - Stock Companies, Open Joint-Stock Company);

· Companies with limited liability;

· Companies with additional liability;

· General partnerships;

· Limited partnerships.

Notwithstanding the range of business structures, offered under Ukrainian law, foreign companies’ options in Ukraine are limited to one of the following four alternative business structures:

a.) representative office – which is not a legal entity, however can be either commercial, leading economic activity or non-commercial.

b.) Wholly-owned foreign subsidiary or enterprise - usually with limited liability, which can be provided in their statutory documents.

c.) “joint ventures”- companies with foreign participation – either in form of a closed joint stock company or limited liability company. 

Ukrainian legislation permits a foreign investor to conduct business in Ukraine without creating a legal entity by entering into a Joint Activity Agreement with a Ukrainian legal entity.

d.) Agreements on joint cooperation and production, which do not require registration of a separate legal entity.

One significant consideration in selecting the appropriate business structure involves Ukrainian foreign currency legislation, which categorizes the above structures as either non-residents or residents, depending on the type of activities carried out by the structure. Non-commercial representative offices are usually considered “non-residents” under currency regulations and tax legislation, while subsidiaries and joint ventures are classified as residents because they are legal entities, registered and residing in Ukraine for more than 183 days per year. While the distinction is not clearly expressed in other laws, it is significant in terms of tax consequences and the ability of foreign businessmen to effectuate transactions in foreign or local Ukrainian currency.

Both subsidiaries and joint ventures have the status of separate corporate entities, and thus, both limit and investor’s liability to its initial investment. As Ukrainian corporate entities, joint ventures and subsidiaries are considered to be “residents” under Ukrainian currency legislation, they are subject to a different financial regime, than “non-residents”. For instance, resident companies must transact business in Ukrainian currency only, which has historically shown a disturbing tendency to devaluating and revaluating, thus such instability presents a possibility of impact on the profit earning of the company.

Whereas enterprises may be created for carrying out entrepreneurial activity or non-commercial activity, we are interested in considering in more details such type of enterprises as economic associations, which are created solely for the purpose of profit-generating activity. However, sometimes for reasons of corporate strategy, foreign investors register both structures (non-resident representative office and wholly-owned resident company), to give them greater flexibility in performing transactions in foreign and Ukrainian currency. In item 1.2. hereof we are going to analyze in greater details the possibilities of financial operations.

Let’s review the general characteristics of the above-listed legal entities, as for the better understanding of their business structure, so for the possibility to choose the most convenient for establishing and profit earning.

A.) A representative office of a foreign company is not a separate legal entity, but is considered to be a “representative” of a foreign company in the other country, being not incorporated under Ukrainian law, which simply represents the interests of a foreign legal entity on Ukrainian territory. Those offices are subject to a special financial regime under tax laws. The key function of such non-resident representative offices is to service existing contracts between the non-resident company and a Ukrainian customer, but not to engage in commercial activities on its own behalf. This arrangement legally allows the non-resident company to earn foreign currency abroad while expanding its market area in Ukraine. 

On one hand, one has to admit a certain advantage of the representative office of a foreign company in Ukraine, over a Ukrainian company: the ability to legally earn foreign currency and to keep it abroad. On the other hand, it has its drawbacks either: it can enter into contracts only on behalf of the parent company, cannot carry out sales in Ukrainian currency, and hire full-time employees without registration with the relevant government agency.

B.) Wholly-owned foreign subsidiaries and joint ventures are usually organized in the form of either closed joint-stock companies or limited liability companies, correspondingly depending on the particular requirements of the project.

Whereas in the conditions precedent, I didn’t receive the detailed description of the projects, for the purposes of which the current legal opinion is composed, therefore the analysis below contain the review of both business forms of wholly - owned foreign subsidiaries as both “residents” under the Ukrainian currency and tax regulations and, both having the liability of founders and shareholders being limited only to the value of their contributions to the company and therefore considered more adequate form of business structure for foreign investor.

Several differences exist between these types of companies. For example, in a limited liability company, the founders own equity in the company (or in the statutory capital of the company, formed by the contribution of the equities by the founders or by the founder), expressed by a percentage of ownership. Joint-stock company issues a share of stock, to be purchased by the founders and consequently form the statutory capital of the company. According to the Economic Code and the Law “On Economic Associations” a stock company requires at least two founders, which may be either legal entities or individuals. However Article 154 of the Civil Code states that “a joint stock company may be created by one entity or may consist of one entity in case of the acquisition by shareholder of all shares of the company”. Limited liability company is allowed to be founded by a sole founder, however according to the Civil Code it may not have another business company as its sole participant if such company has only one participant/shareholder in its shareholding.

The management structure of a stock company and that of a limited liability company is very similar with a few minor variations. The three-part structure is headed by the “general assembly of shareholders (in limited liability company - ”general assembly of participants”), which represents the interests of the company owners. The next level, “the supervisory council” - is optional in both types of enterprises; however it is commonly organized in the stock company structures, but smaller companies tend to disregard it. And, finally, Management board (“Executive board”), performs the company’s day-to-day functions.

In practice, simple joint venture or 100% foreign-owned companies usually register in the form of Limited Liability Company. This company structure allows a relatively small number of people to avoid a complex multi-layered management structure composed of a general assemble, supervisory council and management organs and to avoid registration of shares of stock. It is particularly attractive in cases of 100% foreign-owned companies because the charter can provide for one executive organ where the founder has complete and unequivocal control.

1.1.2.
Capitalization issues.

The Law “On Economic Associations” governs the formation of joint stock companies and limited liability companies, and contains no limitations on the size of statutory capital for joint stock companies, provided however that the company’s statutory capital is divided into shares of stock of equal nominal value. The Law “On the Foreign Investment Regime” only encourages large amounts of foreign investment in all shapes and sizes. Accordingly, a joint stock company may have as large a statutory capital, as it wishes.

The minimum capitalization for registration of joint stock company is 1, 250 minimum monthly salaries, while the minimum statutory capital of Limited Liability Company must be at least 100 minimum monthly salaries. By the Law of Ukraine “On making amendments to the Law of Ukraine “On the State budget for the year 2006” the minimum monthly salary from the July 1, 2006, as it is actual for the current analysis, is established on the of UAH 375.  Any Ukrainian and/or foreign investor is permitted to register a company subject to these absolute minimum.

As a result of recently enacted decree of the National Bank of Ukraine, a foreign investor may make cash contributions into a Ukrainian legal entity only through special investment accounts opened by the foreign investor with a Ukrainian commercial bank (as opposed to the transferring funds from abroad directly to the bank account of its Ukrainian subsidiary as was previously the case).

Shareholders of stock companies and founders in limited liability companies must make initial pre-registration deposits towards their contributions prior to registration. According to the Law “On Economic Associations”, 50% of a shareholder’s contribution must be paid prior to registration if shares are originally distributed amongst the founders of a joint stock company (30% if shares a re distributed via an open subscription – for open joint stock companies. In limited liability companies, however, the legislation is still unsettled as the Law “On Economic Associations” calls for a 30% of a participant’s contribution to be paid by the moment of state registration of a company, while a Civil Code requires 50% of a participants contribution to be paid prior to registration. In practice, since Civil Code is higher up than laws in the hierarchy of Ukrainian legislation, I believe, that the 50% rule governs. However, changes to the Law “On Economic Associations” are widely expected in the near future. The remaining sum must be paid, in its entirety, no later than one year after registration of both types o companies. In joint stock companies, shares of stock may be given to the shareholder only after they have fully paid for such shares. Note, that the founders may not circumvent these rules in the statute by providing, for instance, that the joint stock company may hold authorized but unissued stock for more than one year.

Foreign investors have the right to invest by using the following forms: 

· hard currency 

· Ukrainian currency as a re-investment into the existing or a newly established enterprise; 

· any movable or immovable property and property rights connected with it; 

· shares, bonds, other securities and other corporate rights; 

· monetary claims and claims under contracts, valued in a hard currency and guaranteed by first rank banks; 

· any intellectual property rights with confirmed estimation in hard currency according to the laws of the investor's country of residence, including copyrights, trademarks, firm names, know-how, and others; 

· rights in respect of economic activities, including exploration and utilisation of natural resources valued in hard currency and conferred and valued under the laws of the investor's resident country. 

Foreign investment can be executed in the form of contribution of fixed assets in return for a share in the statutory capital of a Ukrainian company. These assets shall be valued in both foreign convertible and Ukrainian currency by agreement between the parties, based on International or Ukrainian market prices and using the applicable exchange rate of the National Bank of Ukraine. Please note that under current Ukrainian legislation foreign investment in kind is exempted from VAT and import duties. However, if the goods contributed are subject to excise duties, the exemption from VAT and import duties does not apply. If the investment is disposed of within 3 years from the moment of registering a foreign investment in the books of the Ukrainian entity, all the relevant import duties will be due.

Finalizing the item 1.1. herein, there is a need to mention that certain issues, such as: state registration of the company, details in the management structure organization, special requirements to the capitalization, management structure and type of company, depending on the type of economic activity, reputed to be carried by the foreign investor, are omitted on purpose. The purpose of such omission is, whereas, the present article has generally to be focused on the issues which are of the greatest interest for the investor. Describing the issues herein, the purpose is to give an overview of the corporate legislation and current situation on business set up in Ukraine. Subsequently, certain issues, being specified by the investor, shall be reviewed in a greater detail.

1.2. Business activity

1.2.1. Taxation

Legal entities, generally described above, incorporated to and operating under the legislation of Ukraine are normally treated as tax residents and are taxable on their world wide income. Legal entities incorporated abroad and operating under the laws of another country are normally treated as foreign tax residents and are taxable on two sources of income:

a. Business income received from carrying out trade or business in Ukraine, and

b. Other non-business income received from Ukrainian sources.

According tot he Law of Ukraine No. 334/94 “On Taxation of Profits of Enterprises”, dated December 28, 1994 (herein the “Profit Tax Law”), the tax on companies is known as corporate income tax. Currently, this tax is calculated at a flat rate 25%. However, that separate tax rules pertain to insurance companies, operations with securities and to agricultural enterprises.

Under domestic tax accounting rules, tax items are normally recognized on the basis of the cash-accrual method (first event rule). The tax year corresponds to the calendar year. Taxpayers must submit tax returns for a calendar quarter, half year, three quarters and calendar year, and make quarterly tax payments. Quarterly tax returns must be submitted within 40 days following the last calendar day of each calendar quarter, half year and three quarters and the fourth quarter.

Resident entities are taxable on their worldwide income received or accrued within a reporting period. The amount of taxable income is determined by subtracting allowable deductible expenses and capital allowance from gross income.

Gross income is defined as any income from domestic or foreign sources received or accrued by taxpayer from any activity. Such income may be in monetary, tangible and intangible form. The “Profit Tax Law” also describes the items included in and excluded from the gross income, deductible expenses etc. Capital allowance or, in other words, depreciation of fixed assets and intangible assets, under the “Tax Profit Law” means – the gradual carrying forward of expenses for the acquisition, manufacturing or improvement of such fixed and intangible assets and for decreasing the adjusted profit of a taxpayer.

Non-business income from Ukrainian sources is normally subject to withholding tax on a gross basis, provided such income is not attributable to a non-residents permanent establishment in Ukraine. Withholding is made by a resident taxpayer when income is paid to a non-resident.

For withholding tax purposes, the following items of income are treated as received from a Ukrainian sours: interest income, dividends income, rents, income from immovable property, insurance income, royalty income, winnings, commissions, broker or agent fees, other income.

Taxation of non-residents shall be discussed in a separate memorandum, since the author of the present legal opinion is describing the legislation rules and procedures mainly for the whole –owned foreign subsidiaries, incorporated under the Ukrainian legislation.

The Profit Tax Law entitles Ukrainian resident companies to pay dividends to its shareholders regardless of whether the paying entities have recorded income or losses for the tax period. Moreover, the Profit Tax Law further provides that there is no distinction between accounting and taxable income/loss for the purposes of this rule. Corporate income tax is paid on dividends distributed to residents and non-residents alike at the rate 25 percent. The tax accrued on top of a dividend payment and is made from the funds of the issuing company. This means that when the distribution is made a tax payment of 25 percent of the dividend is remitted to the State and the full value of the dividend is paid to the shareholder, in our case to the foreign investor. At the end of the tax period, the taxpaying company is entitled to use the amount of previously contributed tax in dividends as a credit against its corporate tax liabilities, as it is stated by the Profit tax Law. However on practice, the mechanism is hardly implemented.

It is vital to mention, that dividend payments made to non-resident taxpayers are subject to a 15 percent withholding tax described above (unless other is not established by the respective tax treaties between States). The amount withheld should be remitted to the State at the time of the dividend distribution.

In accordance with the Law of Ukraine “On Value added Tax”, dated April 3, 1997, value added tax (herein “VAT”) is imposed on:

· the supply of goods, and services in Ukraine in the course of business; and 

· the importation of goods and services into Ukraine. 

Supplies of goods and services by entities that qualify as VAT payers are subject to VAT irrespective of whether they are made for a consideration or free of charge.

The following transactions are outside the scope of Ukrainian VAT:

· the issue, sale and exchange of securities; 

· depository, clearing and registrar activities in respect of securities; 

· the provision of property by a lessor to a lessee under operating lease and return of property upon expiry of the operating lease; 

· interest element of lease payments under financial lease agreements; 

· provision of financial loans and bank guarantees; 

· exchange of foreign currency; insurance and reinsurance services specified in the Law on Insurance; 

· contribution of fixed assets to the statutory fund of a Ukrainian legal entity, both domestic and cross-border; 

· payment of dividends and royalties in cash; 

· funds under loan, deposit, insurance or proxy agreements; 

· brokerage and dealer services in respect of securities transaction; 

· transfer of a taxpayer's assets to another taxpayer in the course of business transformation; 

· transit of cargoes and passengers through Ukraine. 

VAT payers, whether residents or non-residents, include: 

· entities whose volume of VATable transactions exceeded 3,600 non-taxable allowances (currently UAH 61,200) in any period during the previous 12 months; 

· importers of goods or services; 

· entities which engage in trade for cash, regardless of their monthly sales turnover; and 

· entities which engage in the transport of cargo or passengers via the territory of Ukraine. 

VAT is levied at two rates: 

· 20% on domestic sales and imports of goods, works and services, and 

· 0% on export of goods and provision of works or services to be used outside Ukraine; sales via duty free shops; international transport services. 

Tax registration is compulsory if the value of a person’s taxable transactions exceeds the compulsory registration threshold. The current registration threshold is UAH 61,200 during the previous 12 months. For this purpose “taxable transactions” includes the volume of exempt as well as standard and zero-rated supplies.

Persons engaged in trade for cash must register for VAT purposes regardless of turnover.

A person qualifying as a taxable person is required to register with the tax authority at the place of its location and to obtain a VAT registration number. The application for VAT registration must be submitted to the local tax authority not later than the 20th calendar day following the date when the volume of taxable supplies exceeds the above threshold. 

Any person that intends to trade for cash must apply to register for VAT 10 days prior to commencing trading irrespective of the anticipated volume of its supplies. 

A voluntary VAT registration is available to any person whose turnover does not exceed the compulsory registration threshold. Voluntary registration is effective from the date of the issue of the registration certificate. 

The local tax authority should issue a VAT registration certificate to the applicant within 10 business days. The registration takes effect from the date specified on the registration certificate.

VAT due to the state (or subject to refund) is calculated using the input output method. A taxable person’s VAT liability in any VAT accounting period is the total amount of output tax due on its supplies less the input VAT they have incurred on related expenditure that the person has incurred during the same period. 

On the supply of goods a person’s liability to account for VAT arises on the date the goods are shipped to the customer or the date the payment is received from the customer, whichever occurs earlier. Goods that are not shipped or moved (such as land, buildings or machinery) are taken to be supplied at the time when they are actually transferred (i.e. when legal ownership passes). 

On the import of goods the liability to account for VAT arises on the date of filing the import customs declaration. 

On the supply of services a person’s liability to account for VAT arises either at the time of the execution of the document evidencing delivery of the service or on receipt of payment from the customer, whichever occurs earlier. It is usual commercial practice for there to be a formal document (the format of which is not prescribed) signed by both the supplier and customer, evidencing the actual delivery of the service. 

On the import of services the liability to account for VAT arises on the customer through a reverse charge mechanism either at the date of payment to the service provider or at the date of the execution of the document evidencing receipt of the services, whichever occurs earlier. 

Generally, the amount of VAT to be paid is based on the contractually agreed price of the goods and/or services. In the case of imported goods, the value is based on the contractual price, which cannot be less than the customs value of the goods inclusive of any customs and/or excise duty. 

Domestic supplies must include the VAT in the stated sale price.

VAT should be charged based on the actual price of goods or services but this must not be less than the usual (i.e. market) price in the following cases:

· barter transactions; 

· free of charge supplies; 

· transactions between related entities; and 

· supplies to business entities not registered for VAT. 

Generally, VAT incurred by a registered person on the purchase and/or importation of goods and services used for the purpose of its own business (except for VAT incurred in relation to exempt supplies) can be recovered either by way a credit against output VAT or as a repayment. 

The right to credit for input VAT arises on either the date of payment to the supplier or the date the VAT invoice is received, whichever occurs earlier.

VAT cannot, generally, be recovered if it relates to expenses that are not deductible for corporate income tax purposes or to fixed and intangible assets that are not subject to depreciation. 

A VAT refund (except in relation to supplies that are zero-rated) may be offset against VAT liabilities arising during the 3 months following the reporting period. If not offset during these 3 months, the VAT must be refunded to the taxable person within 1 month from the date the VAT returns were filed. Alternatively, a taxable person may opt to offset the VAT refund against future VAT payments. 

A VAT refund in relation to zero-rated exports is available to the exporter within 30 calendar days following the date of submission to the tax authority of the set of documents prescribed by law. 

The exporter can claim a VAT refund of the full amount of its input VAT provided it can demonstrate that it has made full payment to its suppliers and received payment from the buyer. 

Where a person makes both standard-rated domestic supplies and zero-rated exports in the same reporting period, the proportion of input VAT credit that is subject to refund is calculated as a percentage by dividing the total value of export sales by the total value of taxable transactions (standard-rated and zero-rated but excluding the amount of any VAT) during that period. 

If the tax authority does not refund the VAT by the required time, interest must be paid on the non-refunded amount. The interest due is 120% of the National Bank of Ukraine's prime rate.

VAT returns must be made and liabilities paid on either a monthly or quarterly basis, depending on the person’s volume of taxable transactions. The reporting period for a person whose volume of taxable transactions in the preceding calendar year exceeded 7,200 non-taxable allowances (currently UAH 122,400 or approximately 20,000 EURO) is a calendar month. A taxable person whose volume of taxable transactions is below this threshold may opt for either a monthly or quarterly reporting period and may change its reporting period any time during a calendar year from quarterly to monthly. 

The VAT return must be filed within the following period:

· within 20 calendar days following the last day of the reporting period for a person that files monthly VAT returns; and 

· within 40 calendar days following the last day of the reporting period, for a person that files quarterly VAT returns. 

VAT should be paid within 10 calendar days following the date when the tax return has to be filed.

Payroll taxes

Salary or similar employment compensation payable to domestic employees by Ukrainian entities or by subsidiaries of foreign companies located in Ukraine is subject to the personal income tax. 

Residents

For 2004-2006 the standard tax rate for tax residents is 13%. The standard rate is applicable to most types of incomes, including salary income, dividends, royalties, investment income, gifts (with certain exceptions). 

Income in form of prizes (except for prizes from the state lottery in cash) is taxed at double standard rates (i.e. 26% for 2004-2006. 

Non-Residents 

Income earned by non-residents from sources in Ukraine in form of interest, dividends and royalty is taxed at the same rates as for residents (see above). 

The PIT Law provides that any other income earned by non-residents from sources in Ukraine is taxed at double standard rates (i.e. 26%). However, the PIT Law is unclear whether standard or double rates apply to salary income earned by non-residents in Ukraine. In accordance with the tax clarification issued by the State Tax Administration of Ukraine, salary income paid to a non-resident individuals by a Ukrainian resident employer shall be taxed at standard rate (i.e. 13%). 

The more detailed analysis on employment compensation and other types of taxes shall be conducted upon an additional request.

1.2.1. Subsequent investments in business, domestic profit investments.

The procedure of increasing the statutory capital of joint-stock companies and limited liability companies is maintained by the variety of laws and standings. General norms on the increase of the statutory capital contain Civil code, Economic Code and Law “On Economic Associations”. However, the issue of the statutory capital increase by the joint – stock companies is minutely described in the “Regulations on the Procedure for increasing (decreasing) the size of the authorized capital of a joint stock company”, presumably to introduce transparent rules, necessary to prevent a wide range of abuses prevalent among shareholders.

The Regulations set forth two methods for increasing the size of the statutory capital: 1. via additional contributions (including tangible assets); 2. via reinvesting dividends. Additionally, increases in the size of the statutory capital can take place in one or two ways: 1. by increasing the quantity of shares in their existing par value; 2. by increasing the par value of the existing shares.

The Regulations establish a number of requirements to the statutory fund increase, as well as some limitations. The procedure differs if the increase is carried out by the open joint stock company or closed joint stock company.

In many cases the statute of the joint stock company permits the management to increase the size of its statutory capital at the expense of additional contributions, with certain limitations applied. 

The procedure for increasing the size of the statutory capital via the reinvestment of the dividends is also worthy to be considered additionally by the investor in case of the necessity of such increase, evoked by a number of factors.

In comparison to the procedure of statutory capital increase in the joint stock companies, the procedure of statutory capital increase by the limited liability companies is more simple and omits such steps as 45 days prior notification of the shareholders on the General meeting devoted to the statutory capital increase, issuing a share of stocks, registration of the issue in the State Commission on Securities and Fund market etc.

The issue on domestic profit investments shall be considered referring to thee certain project commenced by the foreign investor in Ukraine and the respective plans for profit investments (e.g. the special regime for profit investments is provided for insurance companies, pension funds, and some other financial institutions). 

As a major areas of interest for the domestic investments, stipulated by the concurrent factors and events are: securities (mainly municipal and State bonds/eurobonds), insurance programs, real estate, venture investments in IT sector, investment funds etc.

1.3. Profit earning

1.3.1. Capital outflow and taxation

For the taxation purposes, permanent representative office is equated to tax-payer conducting his/her business activity irrespective of such non-resident. This means that the profit received by a non-resident from business activity conducted through permanent representative office is a profit that the permanent representative office would obtain as a result of its business activity irrespective of the non-resident participation as a shareholder or participant.
Taxable profits of a Ukrainian permanent establishment can be determined by applying: 

· the direct method – this is determined as the difference between the gross taxable income (i.e. income attributable to the permanent establishment received onshore or offshore) and allowable expenses incurred by the permanent establishment (i.e. expenses incurred onshore); 

· the allocation method – this is based on data provided by the parent company about the permanent establishment's share of worldwide expenses, number of employees, fixed assets and working capital; and 

· the notional method – this involves applying a notional margin of 30% to gross revenues earned in respect to activities in Ukraine.

Foreign investors are entitled to repatriate profit, income or other funds relating to investments without any restrictions, after the payment of applicable taxes. Foreign investors are guaranteed the right to the prompt and unimpeded repatriation of profits and other funds in foreign currency derived from their investments in Ukraine. Conversion of funds for repatriation is effected through the Ukrainian Inter-bank Currency Exchange.

Repatriation occurs, when a foreign investor carries out his activity through the non-permanent establishment in Ukraine, or has other sources of income on the territory of Ukraine.

Considering the profit earning by the founders of the limited liability companies and joint-stock companies, we can mainly distinguish dividends paid out as a profit to the shareholders in the joint-stock company and participation in profit sharing in the limited liability company, which occurs pro rata to the equity of the participant.

1.4. Liquidation

The procedure of liquidation is rather complicated and therefore is governed by a number of laws: Law “On Economic associations”, Civil Code, Economic Code, Law “On Restoration of the Solvency of a Debtor or Recognition of Debtor as Bankrupt” dated June 30, 1999, No. 784-XIV.

In accordance with Ukrainian legislation the termination of the activity of a company takes place by means of its reorganization (merging, acquisition, split, separation, or conversion) or liquidation. The highest body of the company makes a decision on reorganization. Current legislation also provides for a compulsory split of a company, which is abusing its monopoly position in the market. As a result of a reorganization all rights and liabilities of the company transfer to its successors. 

Bankruptcy cases are initiated exclusively against legal entices and not against separate structural units such as representative offices, departments or branches. An individual is not entitled to be a debtor under Ukrainian insolvency law. Under current Ukrainian insolvency legislation, bankruptcy is defined as the failure of any legal entity or individual entrepreneur to meet, within a set period of time (three months), its tax liabilities and creditors’ claims, due to its lack of assets. Another requirement for bankruptcy proceedings is that the debtor owes debts of no less than 300 minimum monthly wages in UAH. Creditors have the right to initiate insolvency procedures only in the Ukrainian Economic Court. Bankruptcy proceedings can be instigated by submitting a written demand to the Economic Court. Any creditor may initiate bankruptcy proceedings when a legal entity or individual entrepreneur fails to meet its obligations within three months of a demand being recognised by this legal entity or individual entrepreneur. A debtor may apply to the Economic Court on its own initiative if it is financially insolvent. 

A Company may be terminated: 

· by a decision of its highest governing body (i.e. shareholders); 

· upon expiration of the term for which it was established; 

· by a court decision if the company has become insolvent. 

The liquidation of a company is conducted by the liquidation committee, established by the company's owners or an authorised body (e.g. the Economic Court). The liquidation committee estimates the asset value of the company, it pays creditors, prepares the liquidation balance sheet and submits it to the owners or the body the appointed the liquidation committee.

The voluntary liquidation of a business company or a representative office’s activities is simply the reverse of the registration process. Once the proper documentation is prepared abroad by the foreign founders, the groundwork can be performed by an experienced group of lawyers, based on a duly executed power of attorney.

Conclusion

According to Ukraine's Law "On Foreign Investment Regime" (25 April 1996), foreign investors are subject to the national regime of investment and business activity. In most instances, the law provides for the equal treatment of foreign and Ukrainian-owned businesses, although certain restrictions exist for foreign investments in the publishing and broadcasting sectors. Foreigners are also not allowed to participate in the manufacturing of weapons or alcoholic spirits. 

A company with foreign investments is defined as a company where at least 10% of the capital infusion belongs to a foreign entity. Incentives and guarantees provided by the law apply if the foreign investment is properly registered with the state authorities. The allowable forms of foreign investment include: 

· Acquiring property not expressly excluded by law from foreign ownership; 

· participating in a company jointly with a Ukrainian partner, or setting up an un-incorporated joint venture; and 

· acquiring an existing company, shares in a company, or the right to use land or develop natural resources.

The following assets can be contributed to a Ukrainian company: hard currency, local currency in the case of re-invested profits, movable and immovable property, property rights (including intellectual property), securities, valid debts denominated in hard currency, and contractual or statutory rights to carry out specific activities, such as rights to develop natural resources. 

The law provides the following guarantees to foreign investors: 

· protection for a period of 10 years against adverse changes to the investment guarantees contained in the law; 

· investments cannot be expropriated, except in case of national emergency and with proper compensation; 

· compensation for losses due to negligence of state bodies; and 

· the right to repatriate the original investment in the event of termination of the investment.
Ukrainian legislation provides for several different types of business entities. The forms of business entities most commonly used by foreign investors in Ukraine are joint stock companies, limited liability companies and wholly-owned subsidiaries. 

Joint-stock companies are normally used for foreign investment into a former state enterprise, business with Ukrainian partners, banks, insurance companies and other financial institutions. Limited liability companies and wholly-owned subsidiaries are mainly used for wholly controlled trade and manufacturing businesses. 

Establishing and operating a joint stock company involves more registration requirements and formalities than a limited liability company or wholly-owned subsidiary. However, a joint stock company provides a relatively more stable and secure vehicle for business activity in Ukraine where there are a number of shareholders with varying investment objectives. This is because the legal base for joint stock companies is more extensively defined and shareholders cannot withdraw their share of the assets, as is the case for limited liability companies.

The main legislation and economic pitfalls in Ukraine of which the foreign investor should be aware of are: discrepancies between the basic legislation acts on enterprises, taxation, instability of tax regulation acts, absence of privileges for foreign investors, instability of real estate market and fund/securities market, low capitalization of the companies, difficulties on access to the insider information, as a result instability and uncertainty of the business climate, etc.

Certain issues, such as: state registration of the company, details in the management structure organization, special requirements to the capitalization, management structure and type of company, the number of taxes and levies, certain regimes of the economic activity and legislation, which governs the mentioned issues, depending on the type of economic activity, reputed to be carried out by the foreign investor, are omitted on purpose. The purpose of such omission is, whereas, the legal opinion has generally to be focused on the issued which are of the greatest interest for the investor. Describing the issues herein, the purpose is to give an overview of the corporate legislation and current situation on business set up in Ukraine. Subsequently, certain issues, being specified by the investor, shall be reviewed in a greater detail.

Hopefully, you find the information in this article helpful as you decide on setting up business in Ukraine. However, I would recommend you to apply for more detailed opinion on certain issues, when it comes to commencement of certain projects on the market of Ukraine. 

